IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL RAI LROAD PASSENGER
ClVIL ACTI ON
CORPORATI ON,
Plaintiff,

V.

COMVONVEALTH OF PENNSYLVANI A PUBLI C
UTI LI TY COW SSI ON and TOMNSHI P OF
TREDYFFRI N,
Def endant s.
NO. 86-5357

MEMORANDUM

Before this Court are the Mdtion of the Comonweal th of
Pennsyl vani a, Departnent of Transportation ("Departnent”) to
I ntervene as a Defendant Under Rule 24, and plaintiff National
Rai | road Passenger Corporation's ("Antrak") response thereto.
For the follow ng reasons, this Court will deny the Departnent's
not i on.

l. Backgr ound

This case was originally initiated by a conplaint filed
by Antrak, on Septenber 10, 1986, seeking equitable and
declaratory relief to prevent the enforcenent of defendant
Pennsyl vania Public Utility Comm ssion's ("Conmm ssion") order
dated June 13, 1986, directing Antrak to pay approxi mately twenty
percent of the cost of replacing a bridge situated in Tredyffrin
Townshi p, Pennsylvania. The Conmm ssion order which was being
chal | enged by Antrak allocated the remaining eighty percent of
the cost to defendant Tredyffrin Township which, in turn, would
be rei nbursed by the Cormonweal th of Pennsylvania. The

Comm ssion al so ordered Antrak to assune certain nmai ntenance



costs of the proposed new bridge and adj oi ni ng pedestri an
wal kway .

On June 30, 1987 this Court entered an Order
permanent |y enjoi ning the Comm ssion from assessing costs agai nst
Anmtrak for the naintenance of the Cassatt Avenue bridge

structure. Nati onal Railroad Passenger Corp. v. Commonweal t h of

Pennsyl vania Public Uility Commn, 665 F. Supp. 402 (E. D. Pa.
1987), aff'd, 848 F.2d 436 (3d G r. 1988), cert. denied, 109 S

Ct. 231 (1988). This Court found that "Title 45 of the United
St ates Code section 546b exenpts Antrak fromthe paynent of
speci al assessnents such as that inposed by the [ Conmm ssion]."
665 F. Supp. at 412. Accordingly, the Comm ssion was pernmanently
enj oi ned from assessing Anmtrak for costs associated with the
desi gn, construction or maintenance of the Cassatt Avenue bri dge.
The Departnent did not attenpt to intervene in this action before
t he i ssuance of the permanent injunction.

On July 3, 1990, the Commi ssion entered an order
i nposing on Anmtrak the costs of maintaining the substructure and
superstructure of the Cassatt Avenue Bridge. Anmrak subsequently
filed a notion to enforce the permanent injunction previously
issued in the Order of June 30, 1990. The Departnent then filed
a notion to intervene in this litigation pursuant to Federal Rule
of Cvil Procedure 24(a)(2). By Oder of January 2, 1991, this
Court permanently enjoined the Comm ssion frominposing on Antrak
any costs of maintenance of the Cassatt Avenue Bridge structure

under its July 3, 1990 Order.



On January 4, 1991, this Court denied the Departnent's
notion to intervene. The Conm ssion was not permtted to
i ntervene because (1) the notion was untinely, by approximtely
six years, (2) the Departnent could not denonstrate how it would
be prejudiced by a denial of an opportunity to intervene, and (3)
the Departnent interests were found to be adequately represented
by the Comm ssion.

Antrak presently noves this Court to nodify this
Court's Order of January 2, 1991. By this notion, Antrak
requests this Court to broaden the permanent injunction to
i ncl ude any assessnent of responsibility to Anmtrak for the
repair, maintenance or replacenent of highway bridges in the
Commonweal t h of Pennsyl vania. Antrak argues that a recent

deci sion of the Conmmonwealth Court in City of Phil adel phia v.

Pennsyl vania Public Uility Commin, 676 A 2d 1298 (Pa. Cmth.),

petition for allowance denied, 546 Pa. 657, 684 A 2d 558, (1996),

cert. denied, --- US ---, 117 S. C. 1334 (1997), and

statenents nade by the Conm ssion that it is bound by the

deci sion of the Cormonweal th Court, create the imm nent prospect
that the Conm ssion wll attenpt to inpose responsibility for

bri dge nmai ntenance on Antrak in the still-ongoing Comnm ssion
proceedi ngs concerning the Cassatt Avenue Bridge and in nunerous
ot her Comm ssi on proceedi ngs invol ving highway bridges over
Antrak's right-of-way. Antrak argues nodification of this
Court's Order of January 2, 1991 is therefore necessary to

protect Amrak's rights under federal law and to fulfill the
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original purpose of this Court's declaratory judgnent and
i njunctions. Defendants, of course, oppose any nodification of
this Court's Order of January 2, 1991.

Antrak's present notion to nodify this Court's Order of
January 2, 1991 has pronpted the Departnent to nove, once again,
to intervene in this action pursuant to Federal Rule of G vil
Procedure 24. Antrak opposes such intervention.

1. Di scussi on

Under Rule 24(a)(2), a person is entitled to intervene
if: (1) the application for intervention is tinely; (2) the
applicant has sufficient interest in the litigation; (3) the
interest may be affected or inpaired, as a practical matter by
the disposition of the action; and (4) the interest is not
adequately represented by an existing party in the litigation.

See Harris v. Pernsley, 820 F.2d 592, 596 (3d G r. 1987)

(citations omtted). Even though "these requirenents are
intertwi ned, each nust be net to intervene as a right." [d.
(citations omtted). A strong showi ng that one of the
requirenents is net may result in requiring a | esser show ng of

another requirenent. [d. at 596 n.6 (citing United States v.

Hooker Chemi cals & Plastics Corp., 749 F.2d 968, 983 (2d Grr.

1984)). Because the Departnment cannot satisfy the first, second
and fourth requirenments for Rule 24(a)(2) intervention, the Court
deni es the Departnent's notion

Wth respect to the first requirenent, this Court finds

that the Departnent's notion to intervene is untinely by a nere
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ten years. In United States v. MDonald, 432 U S. 385, 395, 97
S. &. 2464, 2670, 53 L. Ed. 2d 423 (1977), the Suprene Court
stated that, in considering the appropriate disposition of a
notion to intervene, the "critical inquiry . . . is whether in
view of all the circunstances the intervenor acted pronptly."”
When a party noves to intervene at such a late stage in the
proceedi ngs, "the test for tineliness is whether the proposed

i ntervenor knew or should have known of the pendency of the
action at an earlier tinme, and therefore should have acted to

protect [its] interest sooner."” Mack v. CGeneral Electric Co., 63

F.R D 368, 369 (E.D. Pa. 1974), aff'd, 533 F.2d 1247 (3d Cr.
1976) .

In the Order of January 4, 1991, this Court found that
t he Departnent knew of or reasonably should have known of this
l[itigation as early as 1986 and had failed to provide any reason
why it had not tried to intervene earlier when the nerits of the
i njunction were being decided and appeal ed. Instead, the
Departnment waited until over two years after the matter was
affirmed on appeal to file its 1990 notion to intervene. Because
the proper tinme for intervention was before this Court issued its
i njunctive order, the Departnent's notion was untinely.

Now, six years after this Court denied its 1990 notion
to intervene, the Departnent again asks to intervene in this
l[itigation and actually has the audacity to argue that its notion
is tinmely because it is was filed within the tinme frame all owed

for the response to Antrak's notion. Interestingly, the

5



Departnment has not provided the Court with any authority to
support its novel position that a notion to intervene shall be
deenmed tinely if it is filed wwthin the tine frane allowed for a
response to a notion in the litigation in which the intervenor
W shes to intervene. |If the Departnent's position was correct,
then a notion to intervene would al ways be considered tinely as
long as it was filed within the response period for the notion
that the intervenor wshes to challenge or join. This sinply is
not the test for tineliness.

Rat her, as stated above, the standard for assessing the
tinmeliness of a notion to intervene is whether the proposed

i ntervenor knew or should have known of the pendency of the

action at an earlier tine, and therefore should have acted to
protect its interest sooner. The focus is thus on having
know edge of the entire action, not just a particular notion in
the action. Under this standard, it is clear that the
Departnment's notion is untinely. The Departnent's notion to
intervene was untinely six years ago, and it is even nore
untinmely now.

As this Court held in 1991, there is no prejudice to
the Departnment if its notion to intervene is denied. Nat i onal

Rai | road Passenger Corp. v. Comobnwealth of Pennsyl vania Public

Uility Commin, No. CV.A 86-5357, 1991 W. 993 (E.D. Pa. Jan. 4,

1991). The Departnent sinply has no separate interest that has
not been addressed in the litigation, and therefore there is no

prejudice to deny it the opportunity to intervene.
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The Departnent next clains to have a sufficient
interest in this litigation to justify its intervention because
it has responsibility for the maintenance of certain highway
bridges and its share of the cost of maintaining those bridges is
i ncreased because of Amrak's statutory exenption. "According to
the Suprenme Court, an intervenor's interest nust be one that is

"significantly protectable.'™ Muntain Top Condom niumAss'n V.

Dave Stabbert Master Builder, Inc., 72 F.3d 361, 366 (3d Gr.

1995) (citation omtted). The Third Circuit, in an attenpt to
define the contours of this interest, has held that, "the
interest nmust be a legal interest as distinguished frominterests
of a general and indefinite character.' * * * The applicant nust
denonstrate that there is a tangible threat to a legally

cogni zabl e interest to have the right to intervene." Harris, 820
F.2d at 601 (citations omtted). The interest has been
identified "as one belonging to or being owned by the proposed
intervenor." 1d. (citations omtted). Thus, the question
posited here is whether the Departnent is a real party in

i nterest.

Upon reviewi ng the Departnent's purported interests,
the Court finds that the Departnent does not have a sufficient
interest inthe litigation. "In general, a nere economc
interest in the outcone of litigation is insufficient to support
a notion to intervene." |d. Thus, the fact that the Departnent
has a generalized economc interest in this litigation —in that,

t he Departnent may have to bear increased costs as a result of

v



Amtrak's exenption —is irrelevant for the purposes of
determ ni ng whet her the Departnent has a sufficient interest for
Rul e 24(a)(2) intervention. Rather, as noted above, the
Departnment nust denonstrate a tangible threat to a legally

cogni zabl e interest to have the right to intervene.

The Departnment sinply cannot denonstrate that there
exists a tangible threat to a legally cogni zable interest. The
subject matter of this litigation is the scope of Anmtrak's
exenption fromstate and | ocal taxes granted to Antrak by 49
U S C 8§ 23401(1), fornerly codified at 45 U.S.C. 8§ 546b, as it
applies to the responsibility for the maintenance of hi ghway
bridges. The only entity with a legal interest in that question
is the Comm ssion, which is the only entity with the authority to
i npose these costs on Antrak. Wile the Departnent may have a
general i zed econom c or governnental interest in this case, the
Department does not have a legally cognizable interest in the

subject matter of this litigation. See New Oleans Public

Service, Inc. v. United Gas Pipe Line Co., 732 F.2d 452, 466 (5th
Cir. 1984) (holding that the economic interest inplicated therein
was not a legal interest); Harris, 820 F.2d at 600 (hol ding that
t he generalized governnental interest inplicated therein was not
a legal interest as required by Rule 24(a)(2)).

Finally, the Court finds that the Departnent's
interests are adequately represented by the other parties to this
l[itigation. |In the Oder of January 4, 1991, this Court held

that the Departnent has "failed to denonstrate any conpelling
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reasons why the PUC does not represent adequately all of the

Commpnwealth's interests . . . ." Nati onal Railroad, 1991 W

993, at *3. Today the Departnent fairs no better in advancing
its argunent that it has a sufficiently different interest than
the interests of the defendants.

In its brief, the Departnent argues that no other party
other than itself is in the best position to protect the interest
of the Commonwealth "in the preservation and protection of [its
funds] for highway projects.” However, this argunent is sinply
wi thout nerit because Tredyffrin Township has an identical
interest in mnimzing the costs by inposing a share of the
responsibility for highway nmai ntenance on Antrak. Thus, the
argunment s advanced by Tredyffrin in support of its position wll
perforce | end support to the Departnent's position. |ndeed, the
argunents advanced by the Departnent in the brief it wishes to
submt to this Court nerely mmc the argunents that are
contained in Tredyffrin's brief, and for that matter, in the
Commi ssion's brief. The Court thus concludes that the Departnent
has not denonstrated that its interests are not adequately
protected by the defendants in this litigation.

Because the Departnent has failed to satisfy all of the
requirenents contained in Rule 24(a)(2), the Departnent's notion
to intervene in this action is denied.

An appropriate O der follows.

Cl arence C. Newconer, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NATI ONAL RAI LROAD PASSENGER
ClVIL ACTI ON
CORPORATI ON,
Plaintiff,

V.

COMMONWEALTH OF PENNSYLVANI A PUBLI C
UTILITY COW SSI ON and TOANSHI P OF

TREDYFFRI N,
Def endant s.
NO. 86-5357
ORDER
AND NOW this of Septenber, 1997, upon

consi deration of the Mdtion of the Commonweal th of Pennsyl vani a,
Departnment of Transportation to Intervene as a Def endant Under
Rul e 24, and plaintiff National Railroad Passenger Corporation's
response thereto, it is hereby ORDERED that said Mdtion is
DENI ED.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



